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PartyName Role City & State Phone!Fax
IEPA 1021 North Grand Avenue East Springfield 217/782-5544
Petitioner P.O. Box 19276 IL 62794-9276 217/782-9807

Sanjay K. Sofat, Assistant Counsel
Gardner Carton & Douglas 191 N. Wacker Drive Chicago 312/569/1000
Interested Party Suite 3700 IL 60606-1698 312/569-3000

Roy M. Harsch
Office of the Attorney General Environmental Bureau Chicago 312/814-2550
Interested Party 100 West Randolph Street, 11th Floor IL 60601 312/814-2347

Matthew 3. Dunn, Chief
Illinois Environmental Regulatory Group 3150 Roland Avenue Springfield 217/523-4942
Interested Party . IL 62703 217/523-4948

Robert A. Messina, General Counsel
Environmental Law and Policy Center 35 East Wacker Drive Chicago 312/673-6500
Interested Party Suite 1300 IL 60601 312/795-3730

Albert F. Ettinger
Wilkie & McMahon Champaign 217/359-21158 East Main StreetInterested Party IL 61820 217/359-2754

John McMahon
Department of Natural Resources One Natural Resources Way Springfield 217/782-1809
Interested Party IL 62702-1271 217/524-9640

Jonathan Furr
MWRDGC Chicago100 E. ErieInterested Party IL 60611

Richard Lanyon, Director of Research & Development
Aurora University 347 Gladstone Avenue Aurora
Interested Party IL 60506

David Horn, Asst. Prof., Biology
City of Piano 17 E. Main Street PIano
Interested Party II 60545-1521

Darin Boyer
Total number of participants: 10
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POSTHEARING COMMENTS OF THE METROPOLITAN
WATER RECLAMATION DISTRICT OF GREATER CHICAGO

On September28, 2004, RichardLanyon, theDirectorofResearchandDevelopmentfor

the Metropolitan Water ReclamationDistrict of GreaterChicago(“MWRD”), filed with the

Illinois Pollution Control Board (“Board”) the “Written Testimonyof RichardLanyon andthe

Metropolitan WaterReclamationDistrict of GreaterChicago.” On October12, 2004, Lanyon

filed “Rebuttalto PreviouslyFiled CommentsofProfessorWalterK. Doddsby RichardLanyon

and the Metropolitan Water ReclamationDistrict of GreaterChicago.” Lanyonsubsequently

testified at the October25, 2004, hearingon this matter. The purposeof thesepost hearing

commentsis to clarify severalissuesthat aroseduring Lanyon’stestimony,and to reiteratethe

MWRD’s oppositionto theproposedrule. As evidencedby therecord,not only aretheremore

economicaland efficient ways to reducephosphorusin the waterways,but as admittedby the

Illinois EnvironmentalProtectionAgency(“IEPA”), no scienceexistssupportingthe proposed

phosphoruslimit.

In his testimony, Lanyon suggesteda ban on products containing phosphorusor

phosphoruscompoundswouldbe amoreeffectiveapproachto achievingimmediatephosphorus



reductionsin publicly ownedtreatmentwork (“POTW”) effluentsthanenactingthelimit in the

proposedrule. (SeeTr. of hearingdatedOctober25, 2004; p. 68, lines 5-16 andp. 80, line 8).’

‘Specifically, Lanyontestifiedthat abanon theuseofautomaticdishwasherdetergent(“ADW’D”)

products containing phosphorusor phosphoruscompoundswould result in an estimated

reductionof 1,800 tonsperyearof phosphorusin Illinois streams.(Tr. at p. 85, lines 6-13). Tn

addition,a similar ban on the useof turf grassfertilizer containingphosphorusor phosphorus

compoundswould resultin an estimatedreductionof 1,800tonsper year.(Tr. at p. 86, lines5-9).

TheBoardis encouragedto considerthesebansin theirdeliberationsanddetermineif theBoard

possessesthe necessarystatutoryauthorityto adoptsuchbans. Implementationof thesebans

would eliminatemorethan 10 times the phosphorusin Illinois watersthanwould the proposed

interim effluentstandard.

While Lanyonwasbeingquestionedby Albert Ettingerat theOctober25thhearing,there

mayhavebeensomeconfusionasto what Mr. Ettingerwas askingand Lanyon’sresponse.In

responseto Ettinger’squestions,Lanyonandthe MWRD were attemptingto make it clearthat

any reductionin influent phosphorusloadsdue to a banon ADWD productswould result in a

reductionin the effluent load of phosphorusdischargedto the receiving stream,although not

necessarilyon a pound-per-poundbasis. (Tr. at p. 92, lines 2-8). Lanyonwas attemptingto

explainthat it maybedifficult to demonstratea statisticallysignificantreductionfor aneffluent

loadreductionof lessthantenpercentofthetotal load. Suchdemonstrationsareoftenattempted

by an analysisof effluent concentrationsand loads,but conclusiveresultsmay not be reached

1 All referencesin thesecommentsto thetranscriptrefer to thetranscriptofthehearingdated
October25, 2004.
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becauseof the inherentvariability in flow andconstituentconcentrationsin processstreamsat a

wastewatertreatmentplant.

TheMWRD wishesto reiterateits suggestionthat the Boardallow for theuseof water

quality tradingandwetlandsto removenutrients,includingphosphorus,assuggestedby Lanyon.

(Tr. at p. 78, line 8, and p. 82, line 19). The Board is encouragedto give this mattercareful

considerationso that useof trading andwetlandtechnologycanbe demonstratedthroughpilot

projectswhile theTEPA developstheirproposalfor nutrient standards.Strictly speaking,water

quality tradingfor nutrientsis notnecessaryat this time becausethereareno nutrient standards.

However, water quality trading for nutrients will be necessarywhen nutrient standardsare

adopted. Thus, it is necessaryfor IEPA to give water quality tradingconsiderationduring the

standardsdevelopmentprocess. Failureto create an incentive for the useof wetlandswill

discouragetheir use. Oncenutrient standardsare promulgated,it may be too late to consider

waterquality tradingor will requireseparateregulatoryrelief. Whenstandardsareadoptedand

point sourcesare requiredto removenutrients, Illinois streamsmay not achievethe standards

becauseofthenon-regulatednonpointsources.However,apoint sourcemayinvestin awetland

site that is removedfrom theiroutfall andremovemorenutrientsat less costthroughtheuseof

wetlands,therebyprovidinga greaterbenefitto a watershedthan if they only removednutrients

prior to theiroutfall. TheBoardis encouragedto give this mattercarefulconsideration.

TheIEPA’s testimonyvalidatestestimonyby theMWRD regardingtheproposal’slackof

a basisin science,aswell as the JEPA’s truemotivation in this rulemaking.(Tr. at 108, lines2

through 12). Testifying on behalfof the IEPA, Mr. Toby Frevert statedthat “Based on the

testimonynobodyhasthat soundscienceandknowsexactlywhat to do with nutrients.”(Tr. atp.
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107, lines 22-23). Frevert’s admissionof a lack of scienceor knowledgeaboutthe role of

phosphorusin Illinois streamsunderscoresthe argumentof the MW.RD and IAWA that this

proposallacksa scientificfoundation.(Tr. atp. 108,lines7-10).

As for theIEPA’s true motivation,theAgency’s testimonyindicatesthat theproposalis

designedto eliminateits permit backlog,not to improveIllinoi.s streams. Frevertrefersto the

reality of “...putting it on day afterday a programto operate.” (Tr. at p. 108, line 2). He is

undoubtedlyreferencingthepermit backlogthat Lanyonmentionedat page64, line 5, andthat

wasidentifiedin theIEPA StatementofReasonsasthe impetusfor theproposedrule.

In an attemptto minimize the scopeofthe proposal,Frevertidentifies an estimated20

sourcesthatwill be subjectto the proposedinterim standard.(Tr. at p. 109, line 7). However,

minimizing theimpactof an imperfectproposalis notjustification for adoption. If theproposal

unjustlyimpactsonly onepermitteddischarger,it is unjust.

In responseto a questionfrom Board memberGirard, Frevert assertsthat an initiative

broughtup by Lanyonregardingtheuseofwetlandshas“. . .wounddownto abackburner.” (Tr.

at p. 111, line 20). With all duerespect,this matterhasnot wounddown, but hasprogressed.

Sincethe presentationof testimonyby Lanyon on October25, 2004, a draft report hasbeen

receivedindicating that theuseof wetlandsfor nutrient removal could saveat least50 percent

over the cost of conventionalbiological nutrient removal technology. Both the District and

Illinois AssociationofWastewaterAgenciesmaintainahigh level of interestin pursuingwetland

technology,despitethe apparentreluctanceof theIEPA to addresswaterquality trading andto

createan incentiveorregulatorymechanismfor wetlandtechnology.
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In conclusion,the recordis devoidof soundscientific evidencethat would support the

proposal. Furthermore,theIEPA hasignoredviablealternativesto reducenutrientsthat aremore

economicaland wouldhavea greaterimpact. Consequently,the MWRD respectfullyrequests

thattheBoardrejecttheproposedrule.

Respectfullysubmitted,

MetropolitanWaterReclamation
District ofGreaterChicago,

By: ~e
RichardLan~o)h,Directorof
Research& ID’evelopment

Dated: December 9, 2004

MetropolitanWaterReclamation
District ofGreaterChicago
100 EastErie
Chicago,Illinois 60611
312.751.5190
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